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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

UDALGURI. 

 

 

 Present: ARPITA KAR, A.J.S. 

  SDJM(S), Udalguri. 

  

   C.R.NO. 329/15. 

  U/S 143/323/427/354/34 I.P.C. 

 

   Sri Danduram Bora 

    Vs 

1. Sri Badal Ch. Paul. 

2. Sri Narayan Ray. 

3. Sri Ramprasad Sarkar. 

4.  Smti. Nila Rani Sarkar. 

5. Smti. Lakhmi Rani Sarkar. 

  ......................Accused Persons. 

           

 Advocates Appeared:- 

 

For Complainant: Sri R. Das 

For Defence: Sri T. Boro. 

 

Charges Framed on : 05.09.16. 

Evidences recorded on: 17.05.16, 06.06.16, 21.09.16, 24.01.17. 

Arguments heard on: 09.03.2018, 20.03.2018. 

Judgment delivered on: 21.03.2018. 

 

J U D G M E N T 

 

1. Prosecution story in brief is that Sri Danduram Borah lodged a 

complaint petition alleging inter-alia that on 31.03.14 at about 10.00 AM 

the accused illegally started digging up a pond in the land of the crematory 

ground which is on the boundary of the land of the complainant by using a 

JCB as a result of which the trees, bamboo fencing of his compound got 
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damaged. The wife of the complainant, Ranju Hazarika tried to restrain the 

accused but they abused her. The accused Badal Chandra Paul instructed 

the co-accused to assault his wife hearing which Nila Rani Sarkar and 

Lakhmi Rani Sarkar assaulted his wife as a result of which she got injured. 

Hearing the hue and cry the complainant went out of his house and seeing 

him the accused Badal Chandra Paul pelted a stone on him as a result of 

which he got injured. The accused Narayan Roy and Ram Prasad Sarkar 

also assaulted the complainant very badly and threatened to kill him. They 

were saved by the co-villagers.  

 

2. After recording the initial deposition of the complainant and 

deposition of his witnesses summons were issued to the accused u/S- 

143/354/323/427/506 IPC. The accused thereafter entered appearance. 

After recording the evidence before charge and after hearing both sides 

charges  u/S- 143/323/427/354/34 were framed against the accused. The 

particulars of charges were read over and explained to them to which they 

pleaded not guilty and claimed to be tried.  

 

3. The defence Story is of total denial.  

 

4. During trail prosecution side examined 4P.W.s. The examination of 

the accused U/S313 Cr.P.C. is recorded. The accused denied adducing DW. 

 

5.  I heard arguments for both sides. 

6. POINTS FOR DETERMINATION:- 

I. Whether the accused on 31.03.2014 at about 10.00AM were 

members of unlawful assembly formed in furtherance of 

common intention ? 

II. Whether on the same day, time and place the accused 

voluntarily caused hurt to Danduram Borah and his wife Ranju 

Hazarika in furtherance of common intention? 

III. Whether on the same day, time and place the accused caused 

mischief by breaking the fencing and damaging betel nut trees 

by dumping soil  in furtherance of common intention? 
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IV. Whether on the same day, time and place the accused  Badal 

Ch. Paul, Nila Rani Sarkar and Lakshmi Rani Sarkar used 

criminal force to outrage the modesty of Smti. Ranju Hazarika 

in furtherance of common intention? 

DISCUSSION, DECISION AND REASONS THEREOF:- 

 

7. P.W.1,Sri Danduram Borah deposed that the accused are his co-

villagers and the occurrence occurred on 31.03.14 at about 10.00 AM. He 

deposed that he shares his boundary with the cremation ground of their 

village and there is bamboo fencing in the boundary. The accused persons 

were digging a big pond on the land of cremation ground by using a JCB 

and the dugout soil was placed on his boundary which destroyed the trees 

standing on the boundary and the fencing. Seeing the said fact, his wife 

Ranju Hazarika went to object to the aforesaid acts of the accused. Then 

Badal and Ram Prasad Sarkar called the other ladies Nila Rani Sarkar and 

Lakshmi Rani Sarkar, who assaulted his wife. Hearing the hue and cry he 

went out. The accused Badal threw a big piece of soil towards him which 

hit right hand thumb and broke it. Their co-villagers Renu Saharia, Aroti 

Boro and his daughter rescued his wife. When they were proceeding 

towards home, the accused again threw pieces of soil and stones on them.  

He lodged an FIR regarding the aforesaid fact that was submitted in FR for 

which he filed the instant case.  

In his cross- examination he deposed that he has not intimated 

about the occurrence to the president of secretary of the cremation 

ground management committee. He denied the fact that no soil dug out 

from the land of the cremation ground was thrown into his land and that 

he objected the accused persons from digging the pond in the land of the 

cremation ground and then the accused told him that they dug the pond 

as the land does not belong to him but his wife went there for allegedly 

throwing soil in their land. He admitted that there are houses of other 

people but he has not made any one of them a witness in this case. He 

further admitted that his two daughters are also not made a witness in 

this case. 
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8.  The PW-2, Smti. Renu Saharia reiterated the version of the PW-1. 

She deposed that the occurrence occurred on 31.03.14. On that day the 

accused were digging a big pond in the land adjacent to their pond by 

using a JCB and the dugout soil was placed on her boundary as well as on 

the boundary of the complainant which destroyed the boundary and 

fencing. A part of her pond was also filled up with soil. On seeing the 

same the wife of the complainant, Ranju Borah went to object to the 

aforesaid acts of the accused but they assaulted her. At that time she was 

at her home and hearing hue and cry she went to the place of the 

occurrence and there she saw the accused assaulting the wife of the 

complainant. 

In her cross- examination she deposed that there is a community 

cremation ground behind the back of the house of the complainant and 

her house is adjacent to the said cremation ground. She stated that she 

knows that the accused Badal Paul engaged a JCB for digging soil out of 

the cremation ground but she does not know what the others did. She 

further deposed that she along with Aroti Boro  went to the place of the 

occurrence after hearing about the incident. She deposed that she could 

not say if prior to her arrival the complainant and others abused the 

accused persons using slang language for digging soil by using JCB and 

also pelted stones on them. She denied the fact that she have deposed 

falsely as the complainant is her neighbour and that this case is a 

collusive one. 

 

9. PW-2 deposed that she along with Aroti Boro went to the place of 

the occurrence after hearing the hue and cry. The said Aroti Boro 

deposed as PW-3. She deposed that she knows the parties of this case. 

On the alleged day of the occurrence the accused were digging a big 

pond in the land adjacent to complainant by using JCB. The dug out soil 

was placed on the boundary of the complainant thereby destroying the 

trees standing on the boundary and the fencing. The wife of the 

complainant, Ranju Hazarika went to object to the aforesaid acts of the 

accused but they assaulted her. Hearing the hue and cry she went to the 

place of the occurrence and rescued the victim from the clutch of the 

accused persons. 
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In her cross-examination she deposed that about 100/150 persons 

gathered at the place of the occurrence when she heard the hue and cry. 

There are houses of other 12 families towards eastern boundary of the 

pond. She cannot say if the accused persons are members of Cremation 

ground Management Committee. She denied the fact that the accused 

persons did not assault the informant and his wife. She also denied the 

fact that the informant and his wife objected the accused persons from 

digging pond in the land of cremation ground and when the accused 

persons did not listen to them, then the informant filed this case out of 

grudge. When she arrived at the place of the occurrence no person 

familiar to her was present.  She also denied the fact that the informant 

and his wife objected the accused persons from digging pond in the land 

of the cremation ground and when the accused persons did not listen to 

them the informant filed this case out of grudge and that no incident took 

place and that she has deposed falsely in the interest of the complainant 

and his wife as they are her neighbours. 

10. P.W.4, Smti. Ranju Hazarika, who is the victim of this case 

deposed that she knows the accused they are her co-villagers. The 

occurrence took place on 31.03.14. On that day the accused were digging 

a big pond in the land adjacent to their land by using a JCB and the 

dugout soil were placed on their boundary which destroyed the trees 

standing on the boundary and the fencing. She went to object to the 

aforesaid acts of the accused persons but they assaulted her and abused 

her husband and her by using abusive language. The accused Nila Rani 

Sarkar and Lakhmi Rani Sarkar pulled her hair and assaulted her with 

branches of trees causing injury all over her body. She raised hue and cry 

hearing which her husband and two daughters came to the place of the 

occurrence along with Rina Saharia, Aroti Boro and others who rescued 

her. They also took her for treatment. 

11. The perusal of the C.R. reveals that in the deposition form of the 

evidence which was recorded on 21.09.2016, it is mentioned that it is the 

deposition of Renu Saharia but the perusal of the said deposition form 

shows that on both the pages the signature of Ranju Hazarika is present 

which means that the same is the deposition of(cross-examination) Ranju 

Hazarika and the name of Renu Saharia might have been inadvertently 
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written on the said form by my learned predecessor.  In addition to the 

above the perusal of the C.R. shows that the cross-examination of P.W.2, 

Renu Saharia was recorded vide order dated 24.01.2017 and no order for 

her further cross-examination is present in the case record which makes it 

evident that the cross-examination which was recorded on 21.09.2016 

was of Ranju Hazarika, whose signature is present on both sides of the 

deposition form. 

12. Now let us discuss what the victim Ranju Hazarika deposed in her 

cross-examination. In her cross-examination the victim of this case Smti. 

Ranju Hazarika deposed that there were number of people nearby the 

pond at the time of occurrence and that there is a shop nearby their 

house. She could not say if the accused were the members of the 

cremation ground management committee. She denied the fact that they 

objected the accused from digging a pond in the land of the cremation 

ground and then a dispute arose between them. She also denied the fact 

that the accused Badal Paul did not outraged her modesty and the 

accused Nila Rani and Lakhmi Rani did not assault her and that she did 

not sustain any injury and depose falsely in the interest of her husband. 

13. From the aforesaid discussions, it is evident that while cross-examining the 

P.W.1 and P.W.4, who are respectively the complainant and informant of 

the instant case, the learned defence counsel has put a suggestion that the 

complainant and victim i.e. the wife of the complainant objected the 

accused from digging the pond in the cremation ground and the accused 

has also admitted in their examination U/S313 Cr.P.C. that they were 

digging a pond in the cremation ground by using a JCB which means that 

the presence of the accused at the place of occurrence on the day of 

occurrence is admitted and the same is not disputed by any of the accused. 

In this case although the date of occurrence is alleged to be 31.03.2014 but 

the compliant petition was filed on 02.07.2015. However the P.W.1, 

complainant has clearly stated in his evidence that he lodged a F.I.R. 

pertaining to the alleged occurrence which was submitted in F.R. for which 

he lodged the instant case after the submission of the F.R. Ranju Hazarika 

who is the victim of this case has alleged that the accused Nila Rani Sarkar 

and Lakhmi Rani Sarkar pulled her hair and assaulted her and she was 

rescued by her husband, two daughters, Renu Saharia and Aaroti Boro. Her 
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husband, Renu Saharia and Aaroti Boro who deposed as P.W.1, P.W.2 and 

P.W.3 respectively have deposed that they have seen the occurrence 

themselves and have fully corroborated the version of the victim and have 

deposed that the accused have assaulted her. Their veracity could not be 

shaken in the cross-examination also. Thus it is evident that all the 

witnesses have fully corroborated the fact that the accused Nila Rani Sarkar 

and Lakhmi Rani Sarkar assaulted the victim Ranju Hazarika and caused 

hurt to her person. 

 

14. The learned counsel for the accused has argued that although the victim 

has deposed that her two daughters along with her husband, Renu Saharia 

and Aaroti Boro rescued her but the said daughters were not produced in 

this case as witnesses by the complainant. But as per section 134 of the 

Indian evidence Act no particular number of witnesses shall in any case be 

required for proof of any fact. Also it is a settled position of Law that the 

quality and not the quantity of witnesses is important for proving a 

particular fact. In the instant case as already stated above, all the P.W.s 

who were the eye-witnesses of the occurrence have corroborated the 

version of the victim and hence the non-examination of the two daughters 

of the victim who rescued her can never raise any doubt upon the version 

of the victim which is also corroborated by the other witnesses. 

 

15. The learned counsel for the accused has further argued that no injury 

report is submitted in this case but it is a settled position of Law that injury 

report is not mandatory for proving offences U/S323 I.P.C. as because the 

section 323 Cr.P.C. mandates the voluntarily causing of hurt upon the 

person of the victim. No injury may be caused while causing hurt. 

 

16. There is no question of identity of the accused persons, the place of 

occurrence and the date and time of the occurrence is also not found 

questionable as per evidence of the witnesses. On going through the entire 

evidence on record, no any inconsistent evidence is found to discard the 

prosecution evidence on the above point that the accused Smti. Nila Rani 

Sarkar and Smti. Lakhmi Rani Sarkar assaulted the victim Ranju Hazarika 

and caused hurt to her person. 

 



Page 8 of 10 

 

17. However, as the victim herself has specifically stated that the accused Smti. 

Nila Rani Sarkar and Smti. Lakhmi Rani Sarkar has assaulted her hence the 

other co-accused cannot be booked under section 323/34 I.P.C. Again 

although the victim has stated that the accused used abusive languages 

against her and her husband but it is not clear from her deposition as to 

whether the accused has used any obscene words while scolding the victim 

or not. Mere evidence that the accused used abusive language does not 

amount to an offence U/S 294 IPC unless and until it is proved that the 

same was uttered in public place and the words used are proved to be 

obscene. Also although it is stated that the accused have damaged their 

fencing and betel nut trees by placing dug out soil on their boundary but 

the P.W.s could not produce anything to show that their fencing or betel 

nut trees were actually damaged by the accused and hence the offence 

U/S427 I.P.C. is not attracted in this case. In addition to the above the 

victim has never uttered any word in her evidence alleging that the accused 

have outraged her modesty and hence offence U/S354 I.P.C. is also not 

attracted in this case. 

 

18. In view of the above discussion it is hold that, prosecution has failed to 

prove the charges against the accused persons Sri Badal Ch. Paul, Sri 

Narayan Ray and Sri Ram Prasad Sarkar and as such, they are acquitted 

from the charges U/S 143/323/427/354/34 I.P.C. and set at liberty 

forthwith. 

 

19. However, based on the aforesaid discussions I am of the considered 

opinion that the prosecution side has succeeded to prove the case U/S 

323/34 IPC against the accused person Smti. Nila Rani Sarkar and Smti. 

Lakhmi Rani Sarkar only for voluntarily causing hurt to Smti. Ranju Hazarika 

in furtherance of their common intention. The prosecution side has failed to 

prove the case against the said accused persons, Smti. Nila Rani Sarkar and 

Smti. Lakhmi Rani Sarkar U/S 143/427/354/34 IPC. Accordingly, the 

accused Smti. Nila Rani Sarkar and Smti. Lakhmi Rani Sarkar are hold guilty 

for offence U/S 323/34 IPC and are convicted for the same. Smti. Nila Rani 

Sarkar and Smti. Lakhmi Rani Sarkar are acquitted from other charges of 

this case U/S 143/427/354/34 IPC.                 
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20. Considering that the accused persons have assaulted a lady resulting pain 

and suffering, I am not inclined to give the benefit of any provisions of 

Probation of Offenders Act to the accused person. 

 

21. Heard the accused persons on the point of sentence. They pleaded 

innocence. The accused submitted that they have been attending the court 

regularly and  have already suffered pain by attending the court regularly 

 

22. I have considered the aggravating as well as the mitigating factors of the 

instant case and the submissions by the accused before sentencing the 

accused. On considering the entire matter, the accused Smti. Nila Rani 

Sarkar and Smti. Lakhmi Sarkar are sentenced to pay a fine of  Rs. 500/- 

each ( Rupees five hundred each) for the offence of Sec 323/34 I.P.C.. In 

default to pay the fine amount, the accused shall undergo Simple 

Imprisonment for 1 (One) month each 

 

23. Furnish a free copy of the judgment U/S 363 Cr.PC to the convicted 

accused persons immediately. 

 

24. The accused are directed to furnish fresh bail bonds as per sec 437A Cr.P.C. 

and until the submission of the fresh bail bonds the previous bail bonds 

executed by the accused and the sureties shall remain in force. 

 

25. Judgment is pronounced in open court. Case is disposed on contest. 

 

Given under my hand and seal of this Court on this the 21stday of March, 

2018 at  Udalguri. 

   

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 
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  A P P E N D I X 

 

1. Prosecution Witnesses:- 

    P.W.1: Sri Danduram Borah. 

    P.W.2: Smti. Renu Saharia. 

    P.W.3: Smti. Aroti Boro. 

    P.W.4: Smti. Ranju Hazarika. 

 

2.  PROSECUTION EXHIBITS:- 

None. 

3. DEFENCE WITNESSES:- 

NONE. 

4. DEFENCE EXHIBITS :- 

 

NONE. 

 

 

     Sub-Divisional Judicial Magistrate(S), 

     Udalguri. 


